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Current challenges for employers

« We live in times of uncertainty — restructures and technical (Al)
developments might affect job security

* |Increasing pressure on employers to navigate mental health matters
for employees

« Managing expectations — performance, well-being, coping with
stresses of life and professional/personal development at the same
time

* Increasing legal obligations for employers and often significant
financial and reputational risks involved

« Dilemmas for employers due to stress and mental health often being
multifaceted and seldom caused by a single factor
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Legal framework in Denmark — working time

The EU Working Time The Working Time Act

Directive as implemented in

Denmark * 48 hours maximum weekly working
time

 Break if more than 6 hours of work
« Special rules on night work

The Working Environment Act (including
the Executive Order on breaks and rest
periods)

* 11-hour daily rest period
* 24-hour weekly rest period
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Legal framework in Denmark — working time

Various exceptions and
special rules

Collective agreements (and
their effects)

Working from home

Shift work

On-call duty

Peak seasons (Christmas, harvest,
annual financial statements, etc.)

A full-time work week is usually 37
hours

No right to overtime pay or time off in
lieu for many salaried employees in
the private sector
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Legal framework in Denmark — working time

Registration of working time

— from 1 July 2024 (following
the ECJ’s ruling in C-55/18 —
Deutsche Bank)

Requirement for registration of daily
working hours, i.e. no requirement
for registration of time of day of work
performed

Working hours (rest periods) must be
on the agenda of the health and
safety committee ("AMQO”) based on
the registrations

No requirement for monitoring or
follow-up, but compliance with the
working time rules remains the
employer’s responsibility
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Legal developments — working time

Requirement for registration The requirement for registration of
of working time working time may shed light on
employees’ actual working time

 Employers will have data on
employees working too much and too
little, which may create additional
pressure for employees

* In case of claims for compensation
based on poor working environment,
working time registrations will likely
be important documentation
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Legal developments — working time

Fair telework and right to
disconnect

Resolution from the European
Parliament in 2021 calling for a
proposal from the European
Commission

The resolution was motivated by the
wish to recognise flexibility and
autonomy for employees by
teleworking on the one hand but, on
the other hand, causes challenges by
blurring work-life boundaries

First-stage consultation of social
partners was launched by the EC in
April 2024

No draft directive so far...
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Legal framework in Denmark — mental health

The Working Environment
Act

The Act on Equal Treatment
of Men and Women (and
(the Anti-Discrimination Act)

The employer is responsible for work
being planned, organised and carried
out in a safe and healthy manner for
the employees’ mental well-being

Harassment (including sexual
harassment) may be deemed
discrimination

Employers must ensure a
harassment-free working
environment
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Legal framework in Denmark — mental health

The 2020 Executive Order
on employers’ obligations
regarding the psychosocial
effects of work on
employees

("bekendtgarelsen om
psykisk arbejdsmiljo’)

The employer must plan, organise
and carry out work in a responsible
way to ensure that the psychosocial
working environment is safe and
healthy

... individually and collectively

... both short-term and long-term
The employees’ age, insight, ability
to work and other qualifications must

be considered as well as special risk
factors, e.g. pregnancy
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Legal framework in Denmark — mental health

The 2020 Executive Order The Working Environment Agency

on employers’ obligations ("Arbejdstilsynet”) has issued guidelines
regarding the psychosocial regarding all focus areas

effects of work on

employees * Unclear and conflicting demands
("bekendtgarelsen om  Heavy workload and time pressure
psykisk arbejdsmilja”)

« High emotional demands when
working with people

« Offensive behavior, including
bullying and harassment

 \Work-related violence
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Legal framework in Denmark — mental health

Employers’ obligations
regarding mental working
environment

Compliance with the requirements for
health and safety at the workplace,
including the psychosocial working
environment, is the employer’s
responsibility

To be awarded damages, however,
the employee must prove that the
employer has acted negligently and
is, thus, liable for the harm suffered
by the employee

Historically, it has been difficult for
employees in Denmark to establish
liability for the employer in cases
related to the psychosocial working
environment
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Legal framework in Denmark — mental health

» Potential reactions from the Working Environment Authority — notices may be
issued when violations of the psychological working environment are
established

Notice of violation (“patale”)

Improvement notice with time limit (“pabud med frist”)
« Immediate improvement notice (“strakspabud”)
» Agreed process (“aftaleforlgb’)

* Notice to investigate problems in the psychological working environment
that pose a health and safety risk (“undersggelsespabud’)

* In the event of serious violations, the Working Environment Authority may file a
police report against the employer
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Legal framework in Denmark — mental health

The Liability in Damages Act

« Compensation for loss of earnings

« Compensation for pain and
suffering

» Medical expenses and other losses
« Compensation for permanent injury

« Compensation for loss or
impairment of earning capacity

« Compensation for injury to feelings
or reputation

Conditions for liability

« Has a loss been sustained?

« Has the employer acted
negligently?

» Is the damage foreseeable
(“adeekvans”)?

* |s there a causal link between the
psychological working environment
and the psychological damage?

 The employee’s own fault?
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Legal developments — mental health

Employers’ obligations .
regarding mental working
environment

Examples of liability for employers in
cases of (sexual) harassment or
bullying

As for workload, excess working
hours etc., employers’
responsibilities have been less strict

Since 2020, however, the authorities’
increased focus on mental health
has so far led to an increase in
inspections and decisions and we
have subsequently seen a rise in
claims from employees
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Legal developments — mental health

Decision by the Working Environment Complaints Board of 26
August 2015 (KEN no. 10530)

* Notice to ensure that work is planned, organised and carried out in a fully safe and healthy
manner, including that unclear and conflicting requirements for the work do not
compromise the employees’ health

» Several specialists and project managers in the company were on sick leave due to
stress

« Poor alignment of expectations regarding responsibilities, time allocated to tasks,
roles in project work and reporting lines

* For example, employees were supposed to spend 50% of their time on one project
and 50% on another, but in reality the tasks in both projects accounted for 80% of the
employees’ working hours

» The work was therefore not planned, organised or carried out in a manner that was
fully safe and healthy
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Legal developments — mental health

Decision by the Working Environment Complaints Board of 31
March 2023

* A department at a hospital had received a notice to investigate whether there
were problems in the psychological working environment, including whether the
workload was excessive and whether there was time pressure

« The notice was referred back and withdrawn, respectively, as the Working
Environment Complaints Board found that the suspicion of a violation of the
Working Environment Act was not substantiated and that: “heavy workloads
and time pressure are not in themselves a violation of the Working
Environment Act and therefore cannot form the basis of a notice to investigate”
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Legal developments — mental health

Decision by the Working Environment Complaints Board of 31
March 2023

» Several measures had been implemented to reduce time pressure and heavy
workloads, including reduction of the number of patients staying overnight, use
of temps, hiring other professional groups, etc.

 Heavy workloads and time pressure do not in themselves constitute a violation
of the Working Environment Act and therefore cannot alone form the basis of a
notice to investigate

« Several preventative measures had been implemented by the management
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Legal developments — mental health

Case law — U.2012.524 H

 During a team building weekend, the team, including managers, discussed an
employee’s sickness absence and the consequences for the workplace

« The employee in question was present during the discussion, which ended up
being very emotional

« At one point, the manager said that the situation with regard to the employee’s
sickness absence was untenable and that it might be better if the employee left
the workplace, which the employee took as a de facto termination of
employment

« The Supreme Court found that the employer was liable to pay compensation
for pain and suffering for the mental harm suffered by the employee (DKK
50,000 (approx. EUR 6,700)), which was a consequence of the events and the
manager’s actions
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Legal developments — mental health

Case law — U.2017.2904 H

 An employee went on sick leave after a substantial period of working excessive
hours and carrying a heavy workload. The working hours exceeded 48 hours
on average during one 4-month reference period

 The employee claimed compensation from the employer, arguing that the
working conditions made the employer liable in damages

 The Supreme Court found that the employee had seemed robust and had
never notified the employer of the workload being too heavy

 The employer had no reason to suspect that the employee’s workload was
overwhelming and more than they could handle and, accordingly, the employer
was not liable to pay compensation for pain and suffering and loss of income
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Legal developments — mental health

Case law — U.2022.1042 H

* An employee called in sick after being bullied by colleagues for a substantial
period of time. The employee developed a stress reaction, which was
recognised as an industrial injury by the Labour Market Insurance ("AES”)

* The high court found that local management was (or ought to have been)
aware of the bullying. The initiatives taken to improve the working environment
had been insufficient to address the bullying

« The mental harm on the employee because of the bullying had led to extensive
sickness absence and subsequent approval of supported employment on
special terms (“fleksjob”)

« Thus, the employer was liable in damages for loss of earnings and loss of
earnings capacity, totalling more than DKK 2 million (approx. EUR 270,000)
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Trends and challenges — world economy

« War, environmental/climate crisis and political tension may cause
stress and anxiety for employees and affect their performance and
well-being

« Economic uncertainty or financial distress in the workplace making
employees fear for their job security

« Restructures, downsizing or similar drastic changes to the workplace

« Technological developments (Al) and automation leading to fear of
being left behind

« Agility or stability?
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Trends and challenges — (hybrid) workplace

« Technological developments — work from anywhere

« The risk of an "always on” work culture (expected time frame for
responding to emails)

« Covid-19 showed that hybrid working works...
... but now Return To Office schemes are on the rise

* Not all employees thrive when working in shared office spaces, but not
all employees thrive when working from home either

 Management and training of new employees when working from home

 Employees’ autonomy and flexibility — one size fits all or pragmatism
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Trends and challenges — (hybrid) workplace

« Taking care of employees’ mental health and making sure hybrid
working employees stay connected

« Blurring of lines between work life and private life when working
remotely

« Registration of working hours — (potential) visibility of too many or too
few working hours

« Introduction of right to disconnect in France, Spain, Australia and
California

« Use of technologic tools to assess potential stress or burnout — or
management by trust and leading by example
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Trends and challenges — (hybrid) workplace

« Use of technologic tools to improve time offline (delayed emails,
disclaimers for different time zones, etc.)

« Holistic well-being measures, such as mentorship schemes, employee
assistance programmes and asking employees to regularly identify
stressors at work
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Panel discussion

* France

« Germany
 Poland

« UK
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Scenarios for discussion

 The employee who works a lot of hours, but their working time
registrations do not reflect the hours actually spent in the office

« The employee who always says "yes” to new tasks and delivers no
matter the time, deadline, scope or whether the task is actually
professionally interesting

 The employee that always replies to emails during days, nights and
weekends

« The employee/manager that sends emails during nights and
weekends

 The employee that does not take annual holiday unless ordered to do
SO
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Scenarios for discussion

 The employee that does not register enough hours (or maybe has pre-
entered working hours and never edits them)

 The employee that works from home to the extent permitted (and
maybe slightly more)

 The employee that refuses new tasks claiming to be too busy
 The employee that does not respond to emails or responds with delay

« The employee that does not show up at the office, but the calendar
does not say anything about them working from home

« The employee that never replies to emails outside of normal office
hours
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What can we expect — for discussion

* Increased focus on employers’ responsibilities and changes to the
law?

* Rise in claims for compensation for poor psychosocial working
environment?

« Changes to the employers’ standard of responsibility? (Who knew
what and when...)
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What can we expect — for discussion

« Should we expect an increase in Return To Offices policies?
If so, how will it affect employees’ flexibility and performance?
« Would we have to change the office space (again)?
From single offices to shared offices and back to single offices

« (EU-wide) right to disconnect and requirements for fair telework?
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What can we expect — for discussion

« Employee development — increased focus on employees’ mental well-
being

... both in work life and private life
« Changes in performance culture — draining or building ressources

« Expectations from new generations — working hours, development,
employee engagement and expected income

 How will new generations respond to mental working environment
challenges?

Demand action from the employer — or quiet quitting
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