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Working from home and abroad

• How to employ an employee to work from home but abroad – i.e. not 
in Denmark but in the countries represented by the panelists – pros 
and cons

• Direct employment by Danish company
• Employed by a foreign subsidiary of the Danish company in the 

host country
• Employed by an employer of record (EoR) in the host country to 

perform work for the Danish company

• Not in focus today
• Risk of permanent establishment (tax)
• Taxation and social security, as the system of the host country will 

apply
• Workation and similar temporary stays
• GDPR
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Why?

It happens because there is a 
lack of certain types of 
employee in Denmark

Also happens where an 
employee relocates to another 
country, e.g. for family reasons, 
but the employer in Denmark 
wants to retain the employee

Ensures opportunities for 
employees regardless of 
country of residence
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Potential issues

Employment law

Occupational health and safety 
law

Immigration law
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Direct employment

• Often used option, simply using a Danish contract with Danish choice 
of law clause – but the consequences can be surprising

• Contractual terms may be set aside in general by mandatory law in 
the host country (the Rome Convention covering EU countries – the 
law of the country where the employee usually works)

• Contractual terms may be partially set aside by mandatory law in host 
country

• In practice, difficult to know how to handle everything from pay, 
holiday, bonus to other incentives etc., as the Danish company may 
assume that the Danish contract can be enforced. That assumption 
may very well be wrong
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Direct employment (continued)

• If the employee is considered a posted worker (the concept 
varies across member states), the EU Posted Workers 
Directive provides that certain mandatory laws (including laws 
on working time, holiday and minimum wages) in the host 
country will apply already from the first day of employment –
the so-called “minimum of protection” 

• Employment law of the host country in general will apply after 
12-18 months’ employment

• Potential duty for employer to register the posting in the host 
country 
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Direct employment (continued)

• Also potential duty for the employer to appoint a person 
(perhaps in the host country) to deal with the authorities of the 
host country and to participate in social dialogue with trade 
unions

• Duty to retain and provide documents related to the posting 
such as employment contract, pay slips and working time 
registration

• Potential fine if duties are not met
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Employment in local subsidiary

• If a subsidiary is already in place, it is likely there is a setup that 
can be used 

• If the employee is not really meant to work in and for that 
subsidiary, but instead performing work remotely for the parent 
company, there may be problems 

• Similar issues as with direct employment

• Potential additional issues with duty of loyalty and/or non-
compete and non-solicitation of customer restrictions, as the 
employment contract will be with one company, but the duty of 
loyalty and restrictions should protect another company
• Clear risk that the parent company is not protected
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Employer of record

• Subject to a fee, an EoR will employ employees, provide an 
employment contract, make the necessary reporting and also handle 
payroll while sending the employees to work

• Similar issues as with direct employment

• Potential additional issue with duty of loyalty and/or non-compete and 
non-solicitation of customer restrictions as the employment contract 
will be with one company, but the duty of loyalty and restrictions 
should protect another company

• Clear risk that the actual employer is not protected

• Some countries do not acknowledge EoRs, prohibit hiring out of 
labour or consider EoR setups as temporary work agencies
• In these countries, the solution is not recommended
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Other issues?

Occupational health and safety

In Denmark, employees must 
be covered by the mandatory 
industrial accident insurance 
even when working from home

The Supreme Court recently 
held that it was an industrial 
accident when an employee 
tripped over a box at their 
home when working from home
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Other issues?

Immigration 

• Even though employees can 
legally work in the host country, 
they do not necessarily have a 
right to work in Denmark

• Issues when travelling for 
business

• Work permits in Denmark do 
not include a right to work in 
other Schengen countries (and 
vice versa)
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Panel discussion
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