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Al is already here

Enterprises using Al technologies, 2023 and @
2024
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Al is already here

Enterprises using Al technologies by economic activity, EU, 2024
(% of enterprises)
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Al is already here

* A March 2025 McKinsey survey with 1,491 respondents across

101 nations found that the HR business functions at respondent
organisations reported an average of 13% use of Al

Organizations across industries have begun to use gen Al in marketing and
sales, though other uses vary by industry.

Business functions in which respondents’ organizations are regularly using gen Al, by industry,’
% of respondents
Advanced Consumer goods Healthcare, pharma,

Technology industries and retail and medical products Overall
Professional Media and Financial Energy and
services telecom services materials

©O 0 © 6 O o O @
resources

Source: McKinsey & Company, The state of Al: How
organizations are rewiring to capture value, 12 March 2025
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Al is already here

Al including different types of automated decision-making is
increasingly used by employers “although they are not always
aware of which technology they are using”

(Source: Diskrimineringsombudsmannen, rapport 2023: 6, Al
och risker for diskriminering i arbetslivet)
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Why use Al in recruitment (and HR in general)

« Efficiency: Vast amounts of data can be processed much
faster, ensuring an efficient and streamlined recruitment process
and giving HR more time to focus on human interaction

* Improved candidate selection: Automated pre-screening and
rating process is more efficient and targeted, reducing the
number of candidates to be interviewed by managers/HR

* Reduced bias: Conscious and unconscious (human) bias can
be significantly reduced

» Cost efficiency: Any streamlining of recruitment processes can
significantly reduce costs in relation to recruitment, onboarding
and termination of employment
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Examples of use of Al in recruitment

« Sourcing: Preparation of job descriptions and job ads, targeted
advertising, headhunting software, candidate chatbots, etc.

« Screening: Online background checks, reviewing, analysing
and sorting/scoring candidates based on applications, analysing
and assessing answers to questionnaires, CV matching,
automated tests and/or personality tests, etc.

* Interviewing: Facial and voice recognition in videos, review of
pre-recorded videos, bot interviews, transcription tools, etc.

« Selecting candidates: Support for human selection of
candidates, responding to rejected candidates, etc.
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Al In recruitment

EU Al Act
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EU Al Act

 The “EU Al Act’

Regulation (EU) 2024/1689 of the European Parliament and of
the Council of 13 June 2024 laying down harmonised rules on
artificial intelligence and amending Regulations (EC) No
300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives
2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act)

« 2024-06-13: Signed

« 2024-08-01: Effective date, date of publication
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EU Al Act — definition of “Al systems”

* There is no global definition of “Al”, but the EU Al Act
implements the following definition in art. 3

« 3(1): “/Al system’ means a machine-based system that is
designed to operate with varying levels of autonomy and
that may exhibit adaptiveness after deployment, and that,
for explicit or implicit objectives, infers, from the input it
receives, how to generate outputs such as predictions,
content, recommendations, or decisions that can influence
physical or virtual environments”
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EU Al Act — risk levels

Unacceptable
risk (prohibited)

High risk
(including, as a starting
point, employment and
workers’ management
— various requirements,

including prior approval)

Limited risk

(Al systems with a risk of manipulation or
deception, e.g. chatbots — transparency
requirements)

Minimal or no risk

(Al systems that do not fall within the above categories —
no restrictions or mandatory obligations)
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EU Al Act — effective date — timeline

« 2024-06-13: Signed

« 2024-08-01: Effective date, date of publication

« 2025-02-02: Prohibited practices and Al literacy

« 2025-08-02: Rules for a) notifying authorities and notified bodies, b)
General-Purpose Al models, ¢) confidentiality, and d) penalties
(except for penalties for GPAI models)

« 2026-08-02: The remainder of the Act (almost), including rules for
high-risk Al systems (including most employment-related systems),

transparency obligations, etc.

« 2027-08-02: Rules for built-in high-risk Al components
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EU Al Act — prohibited Al practices

« Art.5

« Harmful Al-based manipulation and deception

« Harmful Al-based exploitation of vulnerabilities

« Social scoring

» Individual criminal offence risk assessment or prediction

» Untargeted scraping of the internet or CCTV material to create or
expand facial recognition databases

« Emotion recognition in workplaces and education institutions

« Biometric categorisation to deduce certain protected
characteristics

« Real-time remote biometric identification for law enforcement
purposes in publicly accessible spaces
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EU Al Act — Al literacy

Art. 4

* “Providers and deployers of Al systems shall take
measures to ensure, to their best extent, a sufficient level
of Al literacy of their staff and other persons dealing
with the operation and use of Al systems on their behalf,
taking into account their technical knowledge, experience,
education and training and the context the Al systems are
to be used in, and considering the persons or groups of
persons on whom the Al systems are to be used.”
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EU Al Act — high-risk Al systems

 The use of Al in recruitment is — as a starting point —
categorised as a “high-risk Al system” and, accordingly, strict
rules apply to Al systems in this context (from August 2026),
including requirements for

« systems to reduce risk (art. 9)

* high quality data sets (art. 10)

 technical documentation (art. 11)

 logging of input/output (art. 12), including logging which natural
persons have performed human overview (art. 14)

« transparent design and clear information for deployers and users,
including instructions for use (art. 13)

« human oversight/control (art. 14)

« strong focus on robustness, accuracy and security (art. 15)
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EU Al Act — high-risk Al systems

* Further, employers (as deployers) must (art. 26-27) for
iInstance:

inform employee representatives and affected employees

 assign human oversight to natural persons with sufficient
competence, training and authority (including Al literacy)

« ensure that input data is relevant and sufficiently representative
» keep logs created by the Al systems

 inform any natural persons if an Al system 1) interacts directly with
them, or 2) uses their biometric data
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EU Al Act — high-risk Al systems

« Explanation of individual decision-making (art. 86)

« “Any affected person subject to a decision which is taken by the
deployer on the basis of the output from a high-risk Al system
listed in Annex lll, with the exception of systems listed under point
2 thereof, and which produces legal effects or similarly significantly
affects that person in a way that they consider to have an adverse
impact on their health, safety or fundamental rights shall have the
right to obtain from the deployer clear and meaningful
explanations of the role of the Al system in the decision-
making procedure and the main elements of the decision
taken.”

* This may include all applicants/candidates subject to Al-
supported decisions
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EU Al Act — penalties

 Non-compliance with prohibited Al practices — up to EUR
35,000,000 or 7% of worldwide annual turnover for the
preceding financial year

 Non-compliance with data governance and transparency
requirements — up to EUR 15,000,000 or 3% of worldwide [...]

* Other non-compliance — up to EUR 7,500,000 or 1% of
worldwide [...]

« General-purpose Al providers acting in non-compliance — up to
EUR 15,000,000 or 3% of worldwide [...]

* Reduced penalties for SMEs and public bodies
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Al In recruitment

Data privacy
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Data privacy — principles

« GDPR,art. 5
+ lawfulness, fairness and transparency
e purpose limitation — what about existing data?
« data minimization — is “everything” relevant to Al?
e accuracy — can data be rectified, deleted or “unlearned™?
 storage limitation — is “forever” acceptable for Al?
* integrity and confidentiality

« accountability
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Data privacy — data subject rights

» Information and notification obligations

« Art. 12 — transparency and facilitation of employees’ rights
(art. 15-22)

+ Art. 13-14 — employee/candidate privacy notice
« 13(2)(f) and 14(2)(g) on automated decision-making

* Does the employer have full access to the information
candidates and employees must be given?

 Is it clear to the employer what data is processed, for what
purposes, how and when — and is this communicated in a
transparent manner?
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Data privacy — data subject rights

« Art. 15 —right of access

« Can the employer access and share all relevant data?

« Art. 16, 17 and 21 — right to rectification, to be forgotten and to
object

« (Can data be rectified, deleted and “unlearned™?
« Art. 18 — right to restriction

« Can the employer block certain data for a period of time?

Y lus Laboris Denmark Global HR Lawyers www.norrbomvinding.com | www.iuslaboris.com

L L 4 Norrbom Vinding 23



Data privacy — data subject rights

« Art. 22 — automated individual decision-making

« “The data subject shall have the right not to be subject to a
decision based solely on automated processing, including
profiling, which produces legal effects concerning him or
her or similarly significantly affects him or her.”

 The exemptions in art. 22(2) generally do not apply to
recruitment
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Data privacy — DPIA

* Art. 35 — Data Protection Impact Assessment

* Any new technology which is likely to result in high risk to the
rights and freedoms of candidates/employees must be subject to a
DPIA

« Examples of high-risk processing include processing that profiles
natural persons at a big scale, processing of special categories of
data involves profiling or automated decisions as well as any kind
of processing resulting in a decision regarding a natural person’s
access to a product, service, etc. which is based on any kind of
automated decision.

* Many, if not all, (recruitment) HR Al tools fall under the obligation
to carry out a DPIA

Y lus Laboris Denmark Global HR Lawyers www.norrbomvinding.com | www.iuslaboris.com

L L 4 Norrbom Vinding 25



Al In recruitment

Employment law
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Potential requirement to consult with
employees and obligations under CBAs

* It may be required to inform and consult with employees on the
implementation of new technological tools (for employers with
35 employees or more)

« Employers with a CBA may be covered by a control measure
agreement also applying to Al tools, e.qg. in regard to
performance reviews
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Risk of hidden discrimination in recruitment

« “There are large gaps in the research into risks of discrimination when
using Al and other types of automated decision-making in working life.
[...]

In several cases, the research points in different directions. Some
research results indicate the potential for Al in other types of
automated decision-making when it comes to preventing
discrimination. At the same time, other research results highlight the
risks of discrimination when Al and other types of automated decision-
making are being used within the same area and in a similar manner.”

(Source: Diskrimineringsombudsmannen, rapport 2023: 6, Al och
risker for diskriminering i arbetslivet)
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Indirect or direct discrimination

» “Direct discrimination occurs where one person on grounds of
[the protected characteristic, such as gender, age, etc.] is treated
less favourably than another is, has been treated or would be
treated in a comparable situation”

* “Indirect discrimination occurs where an apparently neutral
provision, criterion or practice would put persons having [the
protected characteristic, such as gender, age, etc.] at a particular
disadvantage compared with other persons unless that provision,
criterion or practice is objectively justified by a legitimate aim and
the means of achieving that aim are appropriate and necessary...”
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Indirect or direct discrimination

 Direct or indirect discrimination?

« The use of Al would probably rarely directly give weight to a
protected criterion

 However, indirect discrimination can occur when Al
includes apparently neutral criteria/elements such as

 Flexibility

« Residence

* Words, facial expressions, tone of voice in interviews, or
words used in written application processes
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Discrimination — burden of proof (in the EU)

 As a general rule, a shared burden of proof applies

» Directive 2006/54/EC of the European Parliament and of the
Council of 5 July 2006 on the implementation of the principle of
equal opportunities and equal treatment of men and women in
matters of employment and occupation (recast), art. 19(1)

“[...] when persons who consider themselves wronged because
the principle of equal treatment has not been applied to them
establish, before a court or other competent authority, facts
from which it may be presumed that there has been direct or
indirect discrimination, it shall be for the respondent to prove
that there has been no breach of the principle of equal treatment.”
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Discrimination — burden of proof (in the EU)

« Potential challenges in terms of evidence for employees

* Do not necessarily know that an Al system has been used in the
recruitment process

* Do not know how the Al system has used the data

» |f asked, the employer may not want to disclose details about the
Al system being used until the employee has established facts
that create a presumption of discrimination

« the employee may be challenged in this regard if there is no
statistical data to create a presumption of discrimination
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Discrimination — burden of proof (in the EU)

« Possible challenges in terms of evidence for employers

* Does the employer know/understand how the Al system works?

« What data does the Al system use and how?
« Dynamic Al systems can change themselves over time

 "Black Box Problem”

« Particularly challenging if the employer has not developed the Al
system or has used a recruitment agency that uses an Al system

« How will the courts view an external provider or recruitment
agency'’s guarantee that their system is safeguarded against
discrimination if a presumption of discrimination is
established?
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Discrimination — Danish case law

« Two decisions by the Board of Equal Treatment of 25 February
2021

« The cases, both filed by the Danish Institute for Human Rights,
concerned the use of advertising targeting gender and age when
using Facebook’s advertising tool

* In the first case, a company had targeted its advertising to users
of both genders between the ages of 20 and 50 using Facebook’s
advertising tool

 In the second case, a recruitment agency had used the same
advertising tool but targeted the viewing of their job ad to male
Facebook users between the ages of 20 and 43

* In both cases, the job ads were also available on the companies’
own websites as well as Facebook and LinkedIn pages,
respectively
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Discrimination — Danish case law

« Two decisions by the Board of Equal Treatment of 25 February
2021

« With regard to the specific cases, the Board of Equal Treatment
did not find that there was a sufficient basis for establishing that
the advertising was in breach of the prohibition against advertising
for a specific gender/age, because the advertising was made
on many different platforms

 However, in both cases, the Board of Equal Treatment found that
facts had been established to create a presumption that certain
groups of individuals would be excluded from being
considered for the positions, which would breach the prohibition
of direct age and gender discrimination
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Discrimination — Danish case law

« Two decisions by the Board of Equal Treatment of 25 February
2021

« The company in the first case managed to discharge the burden
of proving that the principle of equal treatment had not been
breached. The Board of Equal Treatment emphasised, among
other things, that the company had employed a person who was
older than 50

* Inthe second case, however, the recruitment agency had not
responded to the inquiries from the Board of Equal Treatment in
the case, so the recruitment agency was unable to discharge the
burden of proof. Accordingly, the Danish Institute for Human
Rights was successful in its complaint against the recruitment
agency
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Al In recruitment
— real-life examples
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Real-life example — Amazon

« Developed recruitment software based on data from new hires in the
organisation over the past 10 years

« Information on candidates’ gender was not provided to the Al system

« However, the Al system had “taught itself” to favour male candidates
based on words used in applications

« For instance, candidates using words such as "women’s” were rated
lower, while candidates using words such as "executed” and
"captured” received a higher rating

« After considerable media coverage, Amazon decided to close the
system in 2018
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Real-life example — British education
authorities

* Inthe summer of 2020, the UK government cancelled the annual
advanced-level exams due to COVID-19. The results of these exams
determine students’ admission to universities

e The assessment was instead based on teachers’ evaluation of how
students would have performed in the exams

* This result was then adjusted by using an algorithm based on recent
years' exam results at the school

« As a consequence, high-performing students at schools that were
normally placed at a low level in terms of grades had their grades
reduced more than high-performing students at schools that were
normally placed at a high level in terms of grades

« After days of heavy criticism, the UK government decided not to use
the algorithm and instead base the decision solely on teachers’
evaluation
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Real-life example — Uber

« An Uber Eats driver working since 2019 experienced repeated
issues/difficulties with verification checks on the Uber Eats app using
Al and automated processes

« The app, including verification, was required to obtain work and
receive pay

* In 2021, the driver was permanently suspended from the Uber Eats
platform after “continued mismatched” and failed facial recognition
checks

« The driver filed a claim against Uber Eats, alleging that the facial
recognition software discriminated against him based on race,
because he was subjected to a disproportionate number of facial
recognition checks and because the software was unable to recognise
his face [due to racial characteristics]

« Uber Eats settled the case by paying a financial compensation
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Real-life example — Workday

 Workday has Al screening tools used by employers for, among other
things, pre-sorting applicants for open positions

« A person has raised a claim directly against Workday in California
claiming that the tools discriminate applicants by allowing employers
to make discriminatory judgments when evaluating applicants and
enabling pre-sorting of candidates based on protected traits

« He alleged his applications for 80-100 positions with employers using
Workday’s tools were rejected because of protected traits, and that
the rejections were automatic

 Workday moved to dismiss the case, but the court has allowed the
claim based on a so-called “agent theory”, finding that a third-party
vendor providing such tools to employers might (in the US) be held
liable as agents of the employer
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Al In recruitment
— guidelines and
recommendations
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UK DSIT — “Responsible Al in recruitment”

« Phases of procuring and deploying Al models as well as steps
to be taken to mitigate risks throughout these phases

Risk assessment

Performance testing
Bias audit
Al governance framework Model cards Training/upskilling User feedback
Pre-procurement } During-procurement > Pre-deployment > Live operation

Impact assessment

DPIA

Source: Department for Science, Innovation & Technology, Responsible
Al in Recruitment, March 2024
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Data Protection Agency — "Public authorities’
use of artificial intelligence]...]"

* |ssues for all employers to consider include:

« Development and deployment of personal data are two different
purposes and may require different legal bases

» Personal data collected for training purposes cannot necessarily
be processed during deployment and vice versa

« All input and training data should be anonymised or
pseudonymised as far as possible

» Automated decisions may be prohibited (GDPR, art. 22) but
profiling (GDPR, art. 4(4)) is not

* For Al-supported decisions, if a human user bases their decisions
on the Al assessment/suggestion without making their own
assessment and/or does not have authority to derogate from the
assessment/suggestion, the decision might be considered
automatic (GDPR, art. 22)

» |tis very difficult to obtain a (sufficiently) informed consent
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UK ICO — “Al tools in recruitment” (privacy)

« 7 key recommendations from the UK’s Information
Commissioner’s Office (in brief):

» Fairness — process data fairly, monitor output for fairness and
bias, ensure all data sets are adequate and accurate

« Transparency and explainability — inform candidates of Al usage
beforehand, privacy notice and Al policy

« Data minimisation and purpose limitation — use minimal personal
data, remember original purpose and retention

 DPIA — always carry out a DPIA and remember to update

« Explicit processing instructions — implement clear and explicit
instructions for external Al providers

« Lawful basis and additional condition — ensure there is always a
legal basis, also for special category data

« Data controller and processor role — define Al provider as
controller or processor and update agreements

Y lus Laboris Denmark Global HR Lawyers www.norrbomvinding.com | www.iuslaboris.com

L L 4 Norrbom Vinding 45



Questions for the panellists

Is it your impression that employers in your jurisdiction use Al in
recruitment processes or as part of other HR processes and, if so,

to what extent?

In such case, do you have any specific examples?
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Questions for the panellists

Are you familiar with examples of employers being challenged
legally because they have used Al in HR processes?
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Questions for the panellists

Based on your experience, do you expect that employers in your
jurisdiction in the near future will be challenged by employees if
they begin implementing Al in HR processes, and what do you
see as the most significant legal challenge in your jurisdiction?
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